
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



62 CALIFORNIA LAW REVIEW 

Knowles v. Sandercock does not seem to have been decided with 
much attention to the point now under discussion, which was very 
briefly disposed of by the court. The only authority cited by the 
Supreme Court was the case of Sonoma Valley Bank v. Hill. 6 That 
case was no authority for the proposition that a stockholder is liable 
though the corporation's debt secured by mortgage is not yet due, for 
it was the case of a pledge by the corporation, and the courts of Cali- 
fornia have frequently held that section 726 of the Code of Civil Pro- 
cedure does not require the creditor to exhaust the pledged property 
before proceeding against the corporation. 7 

The liability of a stockholder in a corporation is a primary one, 8 
but this does not require that he should be held liable regardless of 
the terms of the contractual obligation of the corporation. As was 
said by the court in an early case, the stockholder stands in relation 
to the corporation's creditors as a common partner. 9 His liability is 
called primary for the reason that it is not necessary that the creditor 
should first exhaust his remedies against the corporation before pro- 
ceeding against the stockholder. The full measure of the law would 
seem to be satisfied by holding him liable upon the same terms upon 
which the corporation is held. W. W. F., Jr. 

Criminal Law: Assault with Unloaded Gun — The defendant, a 
sheepherder, had driven a band of sheep on one Mahurin's land. Mahu- 
rin arrived and remonstrated, whereupon the defendant drew a pistol, 
pointed it at Mahurin, advanced from sixteen to within six feet of 
him, saying "quidado, quidado," (look out). Indictment for assault with 
a deadly weapon. The prosecution failed to prove that the gun was 
loaded, and upon motion the trial court instructed the jury to acquit. 
The territory appealed to the Supreme Court of the State to have the 
correctness of these instructions determined, although the outcome 
of this appeal could not affect the defendant, because his acquittal was 
final as far as his rights were concerned. Held, an erroneous instruc- 
tion. 1 When the prosecution had proved the use of the gun, it was 
upon the defendant as a matter of defense to prove that it was not 
loaded. 2 



statute. And if it is manifestly wrong the community does not act upon 
it. A lawyer who would have advised a client to rely upon the Berson 
case in making a loan would have shown his incapacity." 

6 59 Cal. 107 (1881). 

' Ehrlich v. Ewald, 66 Cal. 97; 4 Pac. 1062 (1884). 

8 Young v. Rosenbaum, 39 Cal. 646 (1870); Mokelumne Hill Canal 
Co. v. Woodbury, 14 Cal. 26S (1859). 

9 Mokelumne Hill Canal Co. v. Woodbury, supra. 

1 Territory v. Gomez, 125 Pac. 702 (Ariz., July 6, 1912). Duffy, J., 
dissenting. 

2 Accord: People v. Herron, 12 Mont. 230; 29 Pac. 819 (1892) Bur- 
ton v. State, 3 Tex. Ct. App. 408; 30 Am. Rep. 146 (1878). 
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Query, should the case not have gone to the jury to determine 
whether there was a simple assault, inasmuch as an indictment for the 
greater includes one for the lesser offense. 3 

The authorities are about equally divided on this point. They are 
substantially agreed on the definition of assault in Sec. 240 of the 
Penal Code of California: "An asault is an unlawful attempt, coupled 
with a present ability to commit a violent injury on the person of 
another." 4 They differ in opinion as to what shall constitute "present 
ability" within the meaning of this definition. One line of authority, 
represented by the Supreme Court of California, holds that the "pres- 
ent ability" must be real, and if in the light of the later developed facts, 
it is shown not to have been real, there is no assault. Therefore, these 
authorities hold either expressly, or by implication, that pointing an 
unloaded gun at another within its range is no assault. 5 

The other line of authority, represented by the Supreme Court of 
Massachusetts, holds that an apparent "present ability" to commit the 
injury is sufficient for conviction. If the person attacked is put in 
reasonable fear of bodily harm, although commission of the act in- 
tended is impossible, according to these cases, there is an assault. 
Therefore pointing an unloaded gun at another within its range, is an as- 
sault. 8 

The latter rule seems to be the one best adapted to secure the 
peace. The former disregards the effect of the attack upon the party 
attacked in determining whether an assault has occurred. The effect 
is undeniably an important element of the offense. As is said by the 
court in Com. v. White: 7 "It is not the secret intent of the assaulting 
party, nor the undisclosed fact of his ability or inability to commit 
a battery that is material, but what his conduct and the attending cir- 
cumstances denote to the person assaulted. If to him they denote an 



3 Marlow v. Marsh, 9 Cal. 259; Com. v. White, 110 Mass 407 (1872); 
People v. Hebling, 61 Cal. 621 (1882); People v. Pape, 66 Cal. 367; 5 
Pac. 621 (1885). 

4 Wharton's Criminal Law, 10th ed., Sec. 603; 1 Bouvier Law Dic- 
tionary 191; 3 Cyc. 1020. 

5 People v. Sylva, 143 Cal. 62; 76 Pac. 814 (1904); Chapman v. State, 
78 Ala. 463; 56 Am. Rep. 42 (1885); Klein v. State, (Ind); 36 N. E. 763 
(1894); State v. Godfrey, 17 Ore. 300; 20 Pac. 625 (1889); Regina v. 
James, 1 Car. & Kir. 530; 47 Eng. C. L. 529 (1844); Nevada v. Napper, 
6 Nev. 113 (1870); conviction for assault with a deadly weapon, gun not 
proven to be loaded, reversed, discussion leads to the conclusion that 
court considers it not even simple assault. 

6 Com. v. White, 110 Mass. 407 (1872); Anon., 1 Ventris 256 (1686); 
People v. Marthouse, 6 N. Y. S. 763 (1889); State v. Archer, 54 Pac. 
(Kan.) 927 (1898); Stephen v. Meyers, 4 Car. & Payne 349 (1830), there 
defendant was advancing with upraised fist in a threatening manner, 
and was stopped by a third person before coming within striking dis- 
tance of the other party; State v. Barry, 124 Pac. 775 (Mont, June 17, 
1912); People v. Lilley, 43 Mich. 521; 5 N. W. 982 (1880); Blake v. 
Barnard, 9 Car. & P. 626 (1840). 

7 110 Mass. 407 (1872). 
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attack, he is justified in resorting to defensive action. It is the out- 
ward demonstration that constitutes the mischief which is punished 
as a breach of peace." The reasons that an assault is punished crimi- 
nally are first, that the act itself is a breach of the peace, and, second, 
that it tends to provoke a further breach by obliging the person as- 
saulted to resort to defensive measures. The concealed ability or in- 
ability to do the injury is immaterial. The breach is just as serious 
and patent where the gun is unloaded as it is where it is loaded. The 
act of the assaulting party is not affected in outward appearance, nor is 
the likelihood of the assaulted party's defending lessened, because the 
gun is in fact a harmless weapon. 

The distinction suggested in Chapman v. State, 8 that an attack with 
an unloaded gun will sustain a civil action for assault, but not a 
criminal action has not been observed by other courts. 

G. A. W. 

Criminal Law: Checks Post Dated with Intent to Defraud. — The 

idea seems to have been very generally entertained until recently that 
one could not be convicted under Sec. 476a of the Penal Code of Cal- 
ifornia for passing a fraudulent check which was post dated. This 
prevailing opinion was based on the theory that such an instrument 
was not a "check" within the meaning of the statute. 1 But the point 
has now been conclusively settled by the Supreme Court on a rehearing 
of that case that the passing of such a check is within the section. 2 The 
court holds that even if it were conceded, (which was not), that the 
post dated instrument was not a "check" within the meaning of the 
statute, still it was clearly a " draft," the passing of which with fraudu- 
lent intent is likewise punishable. The check in the Bercovitz case was 
passed on the 4th of February and dated the 6th, and the evidence 
tended to prove that the payee did not notice the fact that the check 
was postdated. Suppose that he had been informed of this fact and 
had assented, could the defendant still have been held? It would un- 
doubtedly be much more difficult to prove the fraudulent intent under 
these circumstances, but if it could have been proved there seems no 
reason why a conviction should not be sustained. 

This suggests the question, what are the necessary elements for 
conviction under Sec. 476a of the Penal Code? They seem to be four 
in number. 1, Drawing of a draft or check on a bank, banker, or 
depositary; 2, Want of funds in or credit with the bank to satisfy such 
draft or check; 3, Knowledge by the defendant of want of funds or 
credit; 4, Intent to defraud. 

In connection with the first element in the offense, it has been ob- 
jected that the statute is unconstitutional, in that the requirement that 



»78 Ala. 663 (1885). 

1 People v. Bercovitz, 13 Cal. App. Dec. 715 (1912). 

2 126 Pac 479 (Sept. 6, 1912). 



